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I. POLICY STATEMENT

Every member of the Mercy University community, including students and employees, deserve
the opportunity to live, learn and work free from sexual harassment and sexual violence
(hereinafter also referred collectively as “sexual misconduct”) and discrimination. This Policy can
be found at https://www.mercy.edu/about/title-ix, along with information for reporting violations
and available resources.

A. Statement on Sexual Misconduct at Mercy University
Mercy is committed to:

e Defining conduct that constitutes prohibited sexual harassment and sexual violence under
the relevant laws and regulations, including federal Title IX, New York State Education
Law Article 129A and B, and New York City and New York State Human Rights Laws;

e Providing clear guidelines for students and employees on how to report incidents of sexual
harassment and sexual violence and a commitment that a complainants’ privacy will be
maintained to the greatest extent possible;

e Promptly and accurately responding to and investigating allegations of sexual harassment
and sexual violence under a predictable and fair grievance process that provides due
process protections to alleged victims and alleged perpetrators of sexual harassment and
sexual violence, and effectively implementing remedies for victims;

o Referring incidents to law enforcement and for disciplinary action when appropriate, and
acting to investigate and address any allegations of retaliation;

o Providing ongoing assistance and supportive measures to students and employees who are
involved in complaints of sexual harassment and sexual violence, including both
complainants and respondents, such as providing information regarding where and how to
obtain supportive services both on and off-campus, as well as their rights under federal
law, state law and Mercy policy, including filing a complaint with the University as well
as with external agencies;

e Providing awareness and prevention information on sexual harassment and sexual
violence, widely disseminating this Policy as well as the Mercy University Students’ Bill
of Rights, disseminating information on resources available both on campus and locally,
and implementing training and educational programs on sexual harassment and sexual
violence to all University constituencies; and

e Gathering and analyzing information and data that will be reviewed in order to improve
safety, reporting, responsiveness and the resolution of incidents at Mercy University.
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B. Statement on Equal Opportunity and Non-Discrimination

Mercy University is committed to achieving full equal opportunity in all aspects of university life.
The University shall recruit, employ, retain, and promote employees, and shall admit and provide
services for students, without regard to an individual’s race, color, creed, national origin, ethnicity,
ancestry, religion, age, sex, sexual orientation, sex stereotypes, sex characteristics, gender, gender
identity or expression, transgender status, marital status, familial status, partnership status,
disability (including HIV/AIDS), genetic information, predisposing genetic characteristics,
alienage, citizenship, criminal arrest and conviction records, military or veteran status, salary
history, credit history, caregiver status, pregnancy or related conditions, lactation status, sex and
reproductive decisions, status as a victim of dating violence/domestic violence/stalking/sex
offenses/sex abuse, unemployment status, or any other legally prohibited basis in accordance with
federal, state, county and city laws.

Every member of the Mercy University community, including students, employees, applicants for
employment, applicants for student admission, contractors, and visitors, deserve the opportunity
to live, learn, work, and participate in an environment free from discrimination. As such, Mercy
does not discriminate on the basis of race, color, ethnicity, national origin, sex and all other
protected characteristics. Mercy University prohibits such discrimination, as well as retaliation in
admissions, continuing enrollment, and employment on the part of any University community
member directed at another member, including bias-related conduct.

C. Retaliation

The University prohibits retaliation (as defined below in Section II) against any person who reports
sexual misconduct or discrimination, assists someone making such a report, or participates in any
manner in an investigation, hearing or resolution of a complaint under this Policy, including
respondents and their witnesses.

D. Various Laws and Regulations, Policy Subject to Change

Throughout this Policy, rights afforded and responses by the University will vary depending on
whether the complainant is a student, employee or other community member, and whether conduct
falls under the federal Title IX law and regulations and if not, then under which other federal, state
and/or local laws relating to sexual harassment, sexual violence and/or other forms of
discrimination may apply, including but not limited to: Title VI and Title VII of the Civil Rights
Act, Americans with Disabilities Act, 504 of the Rehabilitation Act, Article 129A and 129B of the
New York State Education Law, or the New York State, New York City and Westchester County
Human Rights Laws. The University will make every effort to make clear the policies as it pertains
to each area of the law, but in the event of confusion, please contact Mercy’s Director of Title IX
and Equity Compliance for clarification. Additionally, the University reserves the right to amend
this Policy based on changes made to various federal, state and local laws, rules, regulations and
guidelines.



E.

Other Relevant University Policies

All Mercy University Policies can be found at: https://www.mercy.edu/about/mercy-university-
policies. When conduct may involve more than one policy, the University will in its sole discretion
determine which policy/policies shall govern the handling of a potential violation, based on the
circumstances of the allegation. An individual who has a question about which policy applies in a
specific instance can contact the University’s Director of Title IX and Equity.

Policy Regarding Bias-Related Crimes. Bias-related crimes and incidents, commonly
referred to as “hate crimes,” will not be tolerated at Mercy University. The Bias-Related
Crimes Policy sets forth the prohibition against bias-related crimes, but violations of that
policy shall be investigated pursuant to this Policy on Sexual Misconduct and Non-
Discrimination.

Reasonable Accommodations. The University is committed to providing reasonable
accommodations to individuals with disabilities, individuals observing religious practices,
and employees and students who have pregnancy or childbirth-related medical conditions
in accordance with reasonable accommodations policies. Separate procedures stipulate
how community members may request and seek review of decisions concerning reasonable
accommodations for a disability. These are set forth in Mercy’s Policy and Procedures for
Implementing Reasonable Accommodations and Academic Adjustments for Students,
Mercy’s Policy and Procedures for Implementing Reasonable Accommodations for
Employees, and Mercy’s Lactation Policy.

FERPA: The Family Educational Rights and Privacy Act (FERPA) (20 U.S.C. § 1232g;
34 CFR Part 99) is a Federal law that protects the privacy of student education records.
The law applies to all schools that receive funds from the U.S. Department of Education.
FERPA gives parents certain rights with respect to their children's education records. These
rights transfer to the student when they reach the age of 18 or attend a school beyond high
school. Students to whom the rights have transferred are "eligible students."

- Title IX regulations clarify that Mercy must comply with Title IX and the 2024
final Title IX regulations in the event of a conflict with State law or FERPA, and
that Title IX and the final regulations do not override any legal right of a parent,
guardian, or other authorized legal representative to act on behalf of a complainant,
respondent, or other person.

Paid and Unpaid Leaves: Other policies relating to meal plans, lactation, personal care
attendants, Family Medical Leave and other leaves can be found in Mercy’s Paid Time Off
and Leave Policy.

Abusive Conduct, Campus Violence/Maintenance of Public Order, Code of Ethical
Conduct. Mercy prohibits all forms of abusive, harassing or threatening behavior (whether
discriminatory or not) as set forth in the Policy Against Abusive Conduct and Policy on the
Maintenance of Public Order and Campus Violence and requires all employees to adhere
to its Code of Ethical Conduct.
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II. PROHIBITED CONDUCT AND DEFINITIONS

This Policy prohibits sexual harassment and sexual violence (both defined below, and together
referred to as “sexual misconduct”) and all other forms of discrimination against Mercy University
students, employees, contractors and visitors.

A.

Forms of Sexual Misconduct Prohibited Under this Policy

Dating Violence is violence committed by a person who is or has been in a social
relationship of a romantic or intimate nature with the victim. Dating violence can be a
single act or a pattern of behavior, based on the frequency, nature, and severity of the
conduct. Dating violence includes the threat of sexual assault or physical abuse. The
existence of such a relationship is determined based on a consideration of the following
factors: (1) the length of the relationship; (2) the type of relationship and (3) the
frequency of interaction between the persons involved in the relationship. A
relationship may be romantic or intimate regardless of whether the relationship was
sexual in nature.

Domestic Violence includes felony or misdemeanor crimes of violence committed by
a current or former spouse or intimate partner of the victim by a person with whom the
victim shares a child, by a person who is cohabitating with or has cohabitated with the
victim as a spouse or intimate partner, by a person similarly situated to a spouse of the
victim under applicable domestic or family violence laws, or by any other person
against an adult or youth victim who is protected from that person’s acts under
applicable domestic or family violence laws. Domestic violence can be a single act or
a pattern of behavior, based on the frequency, nature, and severity of the conduct.

Sexual Assault:

a. Contact is any sexual contact, including sexual touching for the purpose of sexual
gratification of either party or degrading or abusing such person, without a person’s
consent. Sexual touching includes contact under or over clothing with another
person’s anus, breasts, buttocks, genitals, groin or inner thigh; touching another
person anywhere with any of these body parts; making another person touch any of
these body parts under or over clothing; or the emission of ejaculate on the clothing
or body of another person.

b. Penetration is any form of vaginal, anal, or oral penetration or attempted
penetration, however slight, by a penis, object, tongue, or finger without a person’s
consent. This term includes incest and statutory rape.

Sexual Harassment is unwelcome verbal or physical behavior based on a person’s sex
(including sexual orientation, gender, gender expression and gender identity, including
transgender status). Conduct is considered “unwelcome” if the individual did not
request or invite it and considered the conduct to be undesirable or offensive. This
includes unwelcome conduct when: (1) a Mercy employee conditions the provision of
an aid, benefit, or service of Mercy on an individual’s participation in unwelcome
sexual conduct (quid pro quo); and/or (2) such conduct alters the conditions of, or has



the effect of interfering with, an individual’s educational or work experience by
creating an intimidating, hostile or offensive environment (hostile environment). The
effect will be evaluated based on the perspective of a reasonable person in the position
of a complainant.

While it is not possible to list all circumstances that might constitute sexual harassment,
the following are some examples of conduct that might constitute such harassment:

5.

6.

a. Suggestive body language or inappropriate or unwelcome physical contact that
does not qualify as sexual assault;

b. Verbal abuse or offensive comments of a sexual nature, including sexual slurs,
persistent or pervasive sexually explicit statements, questions, jokes or anecdotes,
degrading words regarding sexuality or gender, suggestive or obscene letters, notes,
or invitations;

c. Making lewd or sexual comments about an individual’s appearance, body, or
clothing;

d. Visual displays or distribution of sexually explicit drawings, pictures, or written
materials;

e. Displaying nudity or engaging in sexual relations in spaces that can be seen by
others;

f. Undue and unwanted attention, such as repeated inappropriate flirting, staring, or
making sexually suggestive gestures; or

g. Offensive comments regarding a person’s sexual orientation, gender identity or
gender expression, such as persistent mocking or disparagement of a person based
on a perceived lack of stereotypical masculinity or femininity.

Stalking means engaging in a course of conduct directed at a specific person that would
cause a reasonable person to: (1) fear for their safety or the safety of others or (2) suffer
substantial emotional distress. This Policy addresses stalking that is based on sex
(including sexual orientation, gender, gender expression and gender identity, including
transgender status). All other stalking will be addressed under other applicable policies.

Sexual Violence for the purposes of this Policy includes sexual assault, stalking, dating
violence and domestic violence.

Title IX Sexual Harassment is a subset of the broader definition of sexual harassment
above. It is defined by the U.S. Department of Education to mean conduct on the basis
of sex that occurs in Mercy’s education program or activity against a person in the
United States and that satisfies one or more of the following: (1) a Mercy employee
conditioning the provision of an aid, benefit, or service of Mercy on an individual’s
participation in unwelcome sexual conduct; (2) unwelcome conduct determined by a
reasonable person to be so severe, pervasive, and objectively offensive that it



10.

effectively denies a person equal access to Mercy’s education program or activity; or
(3) sexual assault, dating violence, domestic violence, or stalking as defined in this
Policy.

Title IX Formal Complaint is a document filed by a complainant or signed by the
Director of Title IX and Equity Compliance alleging Title IX Sexual Harassment
against a respondent and requesting that the University investigate the allegations. The
Director of Title IX and Equity Compliance may sign a Title IX Formal Complaint
with or without a complainant’s desire to participate in a grievance process.

Title IX Sexual Harassment Matter is the term used to describe allegations of sexual
misconduct that meet the definition of Title IX Sexual Harassment and therefore must
be resolved, investigated and adjudicated pursuant to the Title IX grievance procedures
required by the US Department of Education and outlined in Section XI.

e The allegations, if true, meet the definition of Title IX Sexual Harassment as
defined above in bullet 7 above;

o At the time the allegations are made, the complainant is currently participating in,
or attempting to participate in an education program or activity at Mercy;

e The alleged sexual harassment occurred in the school’s education program or
activity, against a person in the United States; and

e The Complainant filed a formal complaint of Sexual Harassment.

Voyeurism is unlawful surveillance and includes acts that violate a person's right to
privacy in connection with their body and/or sexual activity such as:

a. Viewing another person’s sexual activity, intimate body parts, or nakedness in a
place where that person would have a reasonable expectation of privacy, without
that person’s consent.

b. Recording images (e.g. video, photograph) or audio of another person’s sexual
activity, intimate body parts, or nakedness where that person would have a
reasonable expectation of privacy, without that person’s consent;

c. Disseminating images (e.g. video, photograph) or audio of another person’s sexual
activity, intimate body parts, or nakedness where that person would have a
reasonable expectation of privacy, if the individual distributing the images or audio
knows or should have known that the person depicted in the images or audio did
not consent to such disclosure; or

d. Using or installing or permitting the use or installation of a device for the purpose
of recording another person’s sexual activity, intimate body parts or nakedness in a
place where the person would have a reasonable expectation of privacy without that
person’s consent.



B. Forms of Discrimination (Including Bias-Related Conduct), Harassment and
Retaliation Prohibited under this Policy

1. Discrimination is treating an individual differently or less favorably because of their
protected characteristics, which include but are not limited to: race, color, creed,
national origin, ethnicity, ancestry, religion, age, sex, sexual orientation, sex
stereotypes, sex characteristics, gender, gender identity or expression, transgender
status, marital status, familial status, partnership status, disability (including
HIV/AIDS), genetic information, predisposing genetic characteristics, alienage,
citizenship, criminal arrest and conviction records, military or veteran status, salary
history, credit history, caregiver status, pregnancy or related conditions, lactation
status, sex and reproductive decisions, status as a victim of dating violence/domestic
violence/stalking/sex offenses/sex abuse, unemployment status, or any other legally
prohibited basis in accordance with federal, state, county and city laws.!

2. Bias-related conduct is prohibited under a number of laws, including Higher Education
Opportunity Act (HEOA) (Public Law 110-315), which defines a hate crime as a
criminal offense committed against a person or property which is motivated, in whole
or in part, by the offender’s bias. Bias is a preformed negative opinion or attitude
toward a group of persons based on their race, gender, religion, disability, sexual
orientation or ethnicity/national origin. A bias-related crime occurs under the New
York State Hate Crimes Act of 2000 (New York State Penal Code § 485.05) when a
person commits a specified criminal offense and: (1) intentionally selects the person
against whom the offense is committed or intended to be committed in whole or in
substantial part because of a belief or perception regarding race, color, national origin,
ancestry, gender, religion, religious practice, age, disability or sexual orientation of a
person, regardless of whether the belief or perception is correct; or (2) intentionally
commits the criminal act or acts constituting the offense in whole or in substantial part
because of a belief or perception regarding the race, color, national origin, ancestry,
gender, religion, religious practice, age, disability or sexual orientation of a person,
regardless of whether the belief or perception is correct.

3. Harassment is a form of discrimination that consists of unwelcome conduct based on
a protected characteristic, including but not limited to, race, color, religion, sex
(including sexual orientation, gender identity, or pregnancy), national origin, older age
(beginning at age 40), disability, or genetic information (including family medical
history) and which has the purpose or effect of unreasonably interfering with an
individual’s emotional well-being, or work or academic performance or creating an
intimidating, hostile or abusive work or academic environment.

e Under Title VII, in the employment context, harassment becomes unlawful where:
(a) enduring the offensive conduct becomes a condition of continued employment,

! Mercy University adheres to federal, state and local laws and regulations regarding non-discrimination and
affirmative action. Should any federal, state or local law or regulation be adopted that prohibits discrimination based
on grounds or characteristics not included in this Policy, discrimination on those additional bases will also be
prohibited by this Policy.



or (b) the conduct is severe or pervasive enough to create a work environment that
a reasonable person would consider intimidating, hostile, or abusive.

e Under Title VI, in the academic context, unwelcome conduct based on race, color
or national origin creates a hostile environment when, based on the totality of the
circumstances, it is:

i. subjectively and objectively offensive; and

ii. so severe or pervasive that it limits or denies a person’s ability to participate in
or benefit from the recipient’s education program or activity.

Harassment is not small or trivial annoyances that a reasonable person would not feel rises
to the level of an ongoing concern. Such conduct can be spoken, written, visual, and/or
physical. Harassment can occur in many mediums and locations, including via email, text,
voicemail, social media or other electronic forms of communication or messaging systems,
and can occur on campus, at University-sponsored events or programs, or other off-campus
venues.

While no list can be exhaustive, some examples of actions that may constitute prohibited
harassment may include, but are not limited to:

e Verbal abuse or hostile behavior, which could include insulting, teasing, mocking,
degrading, or ridiculing another person or group;

o Inappropriate physical contact, comments, questions, advances, jokes, epithets, or
demands;

e Racial slurs, derogatory remarks about a person's accent, or display of racially
offensive symbols;

e Unwelcome conduct of a non-sexual nature based on actual or perceived sex, such
as mocking a person’s appearance or clothing as more suited to a person of the
opposite sex, or intentionally using the wrong pronoun to identify a transgender
individual,

o Physical assault; or
o Displays or electronic transmission of derogatory, demeaning, or hostile materials.

4. New York State Harassment. Under New York State Law for Mercy University
employees, harassment (including sexual harassment) is against the law whenever an
individual is subjected to inferior terms, conditions or privileges of employment. The
harassment need not be severe or pervasive in order for the University to be liable,
although the actions are defensible if they are not more than “petty slights or trivial
inconveniences.”



Retaliation is adverse treatment of an individual as a result of that individual’s
reporting sexual misconduct or discrimination, assisting someone to report sexual
misconduct or discrimination, opposing in a reasonable manner an act or policy
believed to constitute sexual misconduct or discrimination, or participating in any
manner (or refusing to participate) in an investigation or resolution under this Policy.
Adverse treatment includes intimidation, threats, coercion or discrimination for the
purpose of interfering with any right or privilege secured by this Policy. All individuals
are prohibited from engaging in retaliation, including complainants, respondents and
others, such as friends or relatives of the parties.

Other Important Terms and Concepts Addressed in this Policy

. Accused means a person accused of a violation who has not yet entered an institution’s
judicial or conduct process.

. Admission means selection for part-time, full-time, special, associate, transfer,
exchange, or any other enrollment, membership, or matriculation in or at an Education
Program or Activity operated by Mercy University.

. Applicant means an individual who has submitted part or all of an application to attend
an Education Program or Activity operated by Mercy University.

Bystander means a person who observes a crime, impending crime, conflict, potentially
violent or violent behavior, or conduct that is in violation of the rules or policies of an
institution.

Code of conduct means the written policies adopted by Mercy governing student
behavior, rights, and responsibilities while such student is matriculated at Mercy
University.

Complainant refers to the individual who alleges that they have been the subject of
sexual misconduct or discrimination, and may be a Mercy student, employee (including
all full-time and part-time faculty and staff and paid/unpaid interns) or visitor. Under
this Policy, the alleged incident(s) may have been brought to the University ’s attention
by someone other than the complainant.

Confidentiality is the commitment not to share any identifying information with others,
except as required by law in emergency circumstances (such as risk of death or serious
bodily harm). Confidentiality may only be offered by individuals who are not required
to report known incidents of sexual misconduct to University officials. Licensed mental
health counselors, medical providers and pastoral counselors may offer confidentiality.
See additional discussion in Section VI.

Confidential Employee means a Mercy employee whose communications are
privileged under Federal or State law. The employee’s confidential status is only with
respect to information received while the employee is functioning within the scope of
their duties to which privilege or confidentiality applies. Confidential employees at
Mercy currently include health office staff and mental health counselors.



9.

Consent means affirmative consent.

10. Affirmative Consent is a knowing, voluntary and mutual decision among all

11.

participants to engage in sexual activity. Consent can be given by words or actions, as
long as those words or actions create clear permission regarding willingness to engage
in the sexual activity. Silence or lack of resistance, in and of itself, does not demonstrate
consent. The definition of consent does not vary based upon a participant’s sex, sexual
orientation, gender identity or gender expression.

a. Consent to any sexual act or prior consensual sexual activity between or with any
party does not necessarily constitute consent to any other sexual act.

b. In order to give consent, one must be of legal age (17 years or older in New York).

c. Consent is required regardless of whether the person initiating the act is under the
influence of drugs and/or alcohol.

d. Consent cannot be given when a person is incapacitated, which occurs when an
individual lacks the ability to knowingly choose to participate in sexual activity.
Incapacitation maybe caused by lack of consciousness or being asleep, being
involuntarily restrained, or if the individual otherwise cannot consent. Depending
on the degree of intoxication, someone who is under the influence of alcohol, drugs,
or other intoxicants may be incapacitated and therefore unable to consent.

e. Consent cannot be given when it is the result of any coercion, intimidation, force,
or threat of harm.

f. Consent may be initially given but withdrawn at any time. When consent is
withdrawn or can no longer be given, sexual activity must stop.

Contractors for the purposes of this Policy means contractors, subcontractors, vendors,
consultants or other persons providing services pursuant to a contract in the workplace
with the University or who is an employee of such a contractor, subcontractor, vendor,
consultant or other person providing services pursuant to a contract in the workplace
with the University (hereinafter “Contractors”).

12. Day. Whenever this Policy refers to a “day,” it means a business day other than a day

when the University is closed for a University holiday.

13. Education program or activity includes locations, events, or circumstances over which

the University exercised substantial control over both the respondent and the context
in which the sexual harassment occurs, and also includes any building owned or
controlled by a student organization that is officially recognized by the University.

14. Knowingly submitting false statements or information means knowingly making false

statements or submitting false information in connection with any allegation of sexual
misconduct or discrimination (as opposed to providing information which, even if
erroneous, is provided in good faith). Anyone who knowingly makes false statements
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15.

16.

17.

18.

19.

20.

or submits false information in connection with any allegation of sexual misconduct or
discrimination will be subject to disciplinary action in accordance with Mercy policies,
handbooks and collective bargaining agreements.

Party is a Complainant or Respondent.

Preponderance of evidence is the standard of evidence used during the investigation
and adjudication of sexual misconduct and discrimination allegations under this Policy.
A preponderance of the evidence means whether it is more likely than not that the
Sexual misconduct or discrimination occurred.

Privacy is the assurance that an individual or the University will only reveal
information about allegations of sexual misconduct or discrimination to those who need
to know the information in order to carry out their duties or responsibilities or as
otherwise required by law. Individuals who are unable to offer the higher standard of
confidentiality under law, but who are still committed to not disclose information more
than necessary, may offer privacy. See additional discussion in Section VL. A.

Respondent refers to the individual who is alleged to have committed sexual
misconduct or discrimination against a Mercy student, employee, contractor or visitor.

Visitor is any person other than a Mercy student or employee who interacts with the
Mercy community. Mercy alumni are considered visitors under this Policy.

Writing. Whenever this Policy requires a “writing,” electronic mail satisfies the writing
requirement.
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ITI. APPLICABILITY AND SCOPE OF THIS POLICY

This Policy prohibits discrimination on the basis of a person’s protected characteristics (as set forth
in the Notice of Non-Discrimination above), as well as sexual harassment and sexual violence
which includes sexual assault, dating violence, domestic violence, and stalking, as well as
retaliation, against students, employees, or other individuals who are participating or attempting
to participate in its Education Program or Activity, including but not limited to employees,
students, applicants for student admission or employment, and contractors and visitors, all of
whom can be either the victim of prohibited discrimination or retaliation (“complainant”) or the
person accused of such conduct (“respondent”).

A. Students and Employees. This Policy applies to all students and employees,
including all full-time and part-time faculty and staff at all of Mercy University’s
campuses and locations.

B. Other Community Members. This Policy also applies to other members of the
University community, including but not limited to student applicants for admission,
applicants for employment, contractors, and visitors. If other community members
engage in behavior prohibited under this Policy or are subjected to behavior prohibited
under this Policy at a Mercy University location, the University will take appropriate
action, including immediate removal from the campus/location.

C. Non-Discrimination in Application. This Policy applies regardless of an individual’s
race, color, national origin, religion, creed, age, disability, sex, gender identity or
expression, sexual orientation, familial status, pregnancy, predisposing genetic
characteristics, military status, domestic violence victim status, or criminal conviction
when sexual misconduct occurs in the University ’s educational programs or activities,
against a person in the United States.

IV. DIRECTOR OF TITLE IX & EQUITY COMPLIANCE

Mercy University has designated an employee as the “Director of Title IX and Equity
Compliance.” This employee is responsible for compliance with Title IX of the Education
Amendments of 1972, which prohibits sex discrimination in education programs, as well as
enforcing federal Title VI and Title VII, Americans with Disabilities laws, New York State’s
sexual harassment laws, and New York Education Laws 129A and 129B, as well as all other
relevant laws including New York State, New York City and Westchester County human rights
laws. Contact information for the Director of Title IX and Equity Compliance is
titleix.equity@mercy.edu, (914) 674-7842, or at: https://www.mercy.edu/about/title-ix.

The Director of Title IX and Equity Compliance has overall responsibility for implementing this
Policy, including but not limited to:

1. Ensuring they provide their contact information to students, employees, applicants for
admission and employment, including name, title, office address, e-mail address, and
telephone number, and that this information is prominently displayed on the
University’s website;
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2. Receiving all complaints that are not strictly confidential, including providing
emergency access in the first instance of disclosure by an individual reporting under
this Policy;

3. Overseeing the investigation of complaints;

4. Ensuring all persons involved in a complaint are advised of their rights, in writing,
under state and federal laws, and this Policy;

5. Ensuring investigations are handled in a prompt and thorough manner, maintaining
confidentiality when requested and where appropriate, and offering privacy for all
persons involved to the greatest extent possible;

6. Keeping the University President and other appropriate senior administrators informed
of ongoing investigations, including findings of misconduct and penalties to be
imposed under this Policy;

7. Ensuring appropriate student education and employee training, including for
Responsible Employees (defined below), hearing officer(s), appeals panel members,
advisors and individuals facilitating informal resolution, is conducted,

8. Ensuring a campus climate assessment is conducted in accordance with relevant law;
and

9. Ensuring the University ’s compliance with federal and state reporting obligations.

At any point in the course of handling a matter that falls within the purview of this Policy, the
Director of Title IX and Equity Compliance may designate another employee or external expert to
assist in carrying out the tasks and responsibilities under this Policy, including but not limited to
handling investigations, providing trainings at the University, etc.

V. RESOURCES AND INFORMATION FOR INDIVIDUALS AFFECTED UNDER
THIS POLICY

Mercy is committed to providing assistance, support and resources to those affected by sexual
misconduct and discrimination. This Section discusses a complainant’s option of reporting sexual
misconduct to outside law enforcement, the differences between Mercy’s process and procedures
and those of outside law enforcement, and how to obtain immediate medical attention and
emotional support. In cases of discrimination that is not reportable to law enforcement, resources
are nonetheless available to support Complainants.

A. Reporting to Law Enforcement

Students, employees and other community members are strongly encouraged to report sexual
violence and hate crimes that occurred on or off-campus to local law enforcement and/or state
police (“outside law enforcement”). Mercy does not require that a complainant report sexual
violence or hate crimes to outside law enforcement; nor will Mercy do so without the
complainant’s agreement, except in exceptional circumstances. The University may report sexual
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violence or hate crimes to outside law enforcement without the complainant’s consent when the
University determines that the respondent poses a serious continuing threat to the physical safety
of the complainant or another person.

If a student or employee chooses to report sexual violence or hate crimes to outside law
enforcement, Mercy will provide assistance. The University shall have an appropriately trained
employee available at all times to provide the complainant with information regarding options to
proceed, including information regarding the criminal justice process and the preservation of
evidence. Campus Safety officers can also assist the complainant with filing a complaint both on
and off-campus, and in obtaining immediate medical attention and other services.

B. Mercy’s Process When Cases are Reported to Outside Law Enforcement

In cases where the complainant reports allegations to outside law enforcement authorities as well
as to the University, the University must determine what actions to take based on its own
investigation. The University may coordinate with outside law enforcement authorities in order to
avoid interfering with their activities and, where possible, to obtain information regarding their
investigation. Neither a law enforcement determination whether to prosecute a respondent, nor the
outcome of any criminal prosecution, is dispositive of whether the respondent has committed a
violation of this Policy.

Students, employees and other community members should be aware that Mercy procedures and
standards differ from those of criminal law. When Mercy investigates allegations of sexual
misconduct or hate crimes, or brings disciplinary proceedings for violations of this Policy, the
review and determination is based on whether the respondent violated Mercy policy. The standard
applied in making this determination is whether the preponderance of the evidence supports a
finding of responsibility (or whether it is more likely than not that the alleged conduct occurred).
An individual found to have violated this Policy may be sanctioned by the University. In the
criminal justice system, on the other hand, the threshold is whether the accused violated criminal
law. The standard applied is proof beyond a reasonable doubt and an individual found guilty of a
crime is subject to criminal penalties, such as incarceration, probation and fines.

C. Obtaining Immediate Medical Attention and Emotional Support

Mercy University is committed to assisting anyone who experiences sexual violence or violence
relating to a hate crime to seek comprehensive medical attention as soon as possible to treat
injuries, obtain preventative treatment for sexually transmitted diseases if relevant, and preserve
evidence, among other things. For rapes in particular, immediate treatment and the preservation of
evidence (i.e. retain the clothing worn during the attack, do not shower, retain text messages, etc.)
of the incident are crucial for many reasons, including facilitating an investigation if the
complainant decides to file a criminal complaint. In addition, individuals who have experienced
or witnessed sexual violence are encouraged to seek emotional support as soon as possible.

On-campus resources are available at no cost to students and include a nurse/nurse practitioner
and registered nurses and licensed mental health counselors on all of Mercy’s campuses. Please
visit the University ’s website at: https://www.mercy.edu/student-support/health-wellness-center
more information about obtaining assistance.
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A list of local off-campus resources can be found in Appendix B of this Policy and on the Mercy
University website at https://www.mercy.edu/about/title-ix, which includes law enforcement
agencies, rape crisis centers, anonymous and confidential reporting hotlines, mental health
counseling, victim advocacy services, legal assistance, and visa immigration services available
throughout Westchester County and New York City. This list also includes a designation of which
local hospitals are designated as SAFE (Sexual Assault Forensic Examination) hospitals, which
are specially equipped to handle rapes, including the gathering of evidence. These services are
available to both students and employees.

VI. REPORTING SEXUAL MISCONDUCT AND DISCRIMINATION AT MERCY

In order for Mercy University to address allegations of sexual misconduct and discrimination, it
has to learn about the allegations. As such, Mercy strongly encourages individuals who have
experienced sexual misconduct or discrimination to report the incident to a designated University
official, as set forth in Section VI.C below. The designated officials are trained to receive
allegations of sexual misconduct and discrimination, to ensure they are investigated in accordance
with this Policy and to help complainants obtain necessary assistance. Students, employees and
other community members are encouraged to report allegations of sexual misconduct and
discrimination to campus officials, regardless of whether they have reported the incident to outside
law enforcement authorities and regardless of where the incident took place.

A. Complainants’ Rights

All members of the University community who have experienced sexual misconduct or
discrimination have the right to report allegations to the University or to decide not to do so.

Students who report sexual misconduct have all of the rights contained in the Students’ Bill of
Rights (Appendix A) and also have the following rights pursuant to New York State Education
Law:

1. To notify Campus Safety and/or outside law enforcement, or to choose not to report;

2. Tohave emergency access to a University official trained to interview victims of sexual
assault and able to provide certain information, including reporting options and
information about confidentiality and privacy. The official will, where appropriate,
advise about the importance of preserving evidence and obtaining a Sexual Assault
Forensic Examination (“SAFE”) as soon as possible. The official will also explain that
the criminal process uses different standards of proof and evidence, and that any
questions about whether an incident violated criminal law should be addressed to a law
enforcement official or a district attorney’s office;

3. To disclose the incident to a University representative who can offer confidentiality or
privacy and assist in obtaining services;

4. To describe the incident only to those campus officials who need the information in
order to properly respond and to repeat the description as few times as necessary;
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5. To have allegations of sexual misconduct investigated in accordance with Mercy
Policy;

6. To have privacy preserved to the extent possible;

7. To receive assistance and resources on campus, including confidential and free on-
campus counseling, and to be notified of other services available on and off campus,
including the New York State Office of Victim Services;

8. To disclose the incident confidentially and obtain services from state and local
governments;

9. To receive assistance from University officials in filing a criminal complaint, initiating
legal proceedings in family court or civil court, and/or seeking an Order of Protection
or the equivalent. In New York City and Westchester County, this assistance is
provided by Family Justice Centers;

10. To receive assistance with effectuating an arrest when an individual violates an Order
of Protection by contacting local law enforcement; and

11. To withdraw allegations or involvement from the process at any time.

B. Where to Report Allegations of Sexual Misconduct and Discrimination on
Campus

Students, employees and other community members who experience sexual misconduct or
discrimination and wish to report the allegations should notify one of these campus
officials/offices:

Title IX

Campus Safety

Vice President for Student Affairs
Provost

Residence Life; and/or

Human Resources.

SN bk W=

Complainants are encouraged to complete the Mercy sexual misconduct or discrimination
allegation form (though they may be required to report for the matter to proceed as a Title IX
matter, See Section X.A below). The form can be submitted electronically on our website:
https://www.mercy.edu/about/title-ix; can be brought to one of the offices listed above; or sent by
email to titleix.equity@mercy.edu. The University will respond to allegations, regardless of
whether the form is submitted, or whether the complaint is oral or written.

When any of the officials or offices above are notified of allegations of sexual misconduct or
discrimination, they will notify the Director of Title IX and Equity Compliance immediately, who
will provide a copy of this Policy to the complainant and coordinate with appropriate University
offices to address the matter in accordance with this Policy, including providing appropriate
supportive measures (addressed in Section VII. below). These officials and offices will maintain a

16


https://www.mercy.edu/about/title-ix
mailto:titleix.equity@mercy.edu

complainant’s privacy to the greatest extent possible, and all information in connection with the
allegations, including the identities of the complainant and the respondent, will be shared only
with those who have a legitimate need for the information.

C. Reporting Obligations of Mercy Employees

An individual who speaks to a University official about sexual misconduct or discrimination
should be aware that employees fall into three categories:

o Confidential Employees have an obligation to maintain a complainant’s confidentiality
regarding allegations of sexual misconduct and will not share any identifying information
with others, except as required by law in emergency circumstances;

e Responsible Employees are required to report allegations of sexual misconduct to the
Director of Title IX and Equity Compliance but will protect an individual’s privacy to the
greatest extent possible and share information with other staff only on a need-to-know
basis; and

o All other employees are strongly encouraged, but not required, to report allegations of
sexual misconduct to the Director of Title IX and Equity Compliance. These employees
are otherwise encouraged to protect an individual’s privacy to the greatest extent possible
and share information only with the Director of Title IX and Equity Compliance.

Note: Under the Clery Act, the University is required to maintain records, advise the government
about reports of certain crimes anonymously and issue timely warnings when there is a serious,
continuing threat to the community. Such reports and warnings do not disclose identifying
information.

1. Confidential Employees and Resources

a. Student Complainants. Students who wish to speak with someone who will keep
the communications strictly confidential should speak to one of the following:

i. Counselor at the counseling center; or
ii. Nurse or nurse practitioner at the University Health Office.

These individuals will not report the allegations to the Director of Title IX and Equity Compliance
or other University employees without the student’s permission. The only exception is in the case
where there is an imminent threat of serious injury to the complainant or another person.

If a student speaks solely to a confidential employee, the University will be limited in its ability to
conduct an investigation into the allegations or pursue disciplinary action against the respondent.
Confidential employees will assist students in obtaining other necessary support.

b. Employee Complainants. Although Mercy does not directly employ individuals to
whom Mercy employees can speak on a confidential basis regarding sexual
misconduct or discrimination, free confidential support services are available
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through the Employee Assistance Program (EAP), which is administered by an
outside company. Confidential community counseling resources are also available
throughout Westchester County and New York City. See Appendix B.

Complainants may use these confidential resources even if they decide not to report allegations of
sexual misconduct or discrimination, or participate in an investigation, Mercy’s resolution process
or the criminal justice process. A complainant who first speaks to a confidential resource may later
decide to report allegations to the University or with outside law enforcement.

2. Responsible Employees

Individuals designated as Responsible Employees have a duty to report allegations of sexual
misconduct and discrimination, including all relevant details, to the Director of Title IX and Equity
Compliance. These employees are not permitted to maintain a complainant’s confidentiality but
will maintain a complainant’s privacy to the greatest extent possible, and information reported to
them will be shared only with the Director of Title IX and Equity Compliance and other people
responsible for handling the University ’s response to the report.

To the extent possible, before a complainant reveals any information to a Responsible Employee,
the employee should advise the complainant of the employee’s reporting obligations—and if the
complainant wants to maintain confidentiality, direct the complainant to confidential resources.

Mercy has designated the following individuals as Responsible Employees:

e Academic Unit Heads (Deans, Associate Deans, Program Directors and Chairs)
e Athletic staff

e Campus Safety staff

e Faculty or staff advisors to student groups

e Human Resources staff

e President’s Office staff

e Provost and Associate Provosts

e Residential Life staff

o Staff Officers

o Title IX and Equity Compliance staff

o Office of Student Affairs Directors and above

e Managers or Supervisors? regarding allegations that involve people who report to them

2 Managers are employees who have authority to make tangible employment decisions with regard
to other employees, including the authority to hire, fire, promote, compensate or assign significant different
responsibilities. Supervisors are employees who are not managers but have a sufficient degree of control
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D. Handling Requests for Anonymity or to Not Conduct an Investigation

Whether the University may maintain a complainant’s anonymity or request to not conduct an
investigation reported to a non-confidential employee depends on whether the allegations will
proceed as a Title IX Sexual Harassment matter or a Non-Title IX Sexual Misconduct or
discrimination matter.

If the allegations will proceed as a Title IX Sexual Harassment matter, the Director of Title IX and
Equity Compliance must inform the complainant that the complainant’s identity may not be kept
anonymous if the complainant wishes to proceed with a Title IX Formal Complaint, and that the
notice to the respondent will reveal the complainant’s identity. The complainant may choose
whether to file a Title IX Formal Complaint. If the complainant chooses not to file a Title IX
Formal Complaint, their identity will not be disclosed to the respondent.

If the allegations proceed as a Non-Title IX sexual misconduct or discrimination matter, a
complainant may request: (1) that the matter be investigated only to the extent possible without
further revealing their identity or revealing further details or (2) that no investigation into a
particular incident be conducted. If a complainant makes such a request, the Director of Title IX
and Equity Compliance will weigh the complainant’s request against the University ’s obligation
to provide a safe, non-discriminatory environment for all students, employees and other
community members, including the complainant. Factors used to determine whether to honor such
a request include, but are not limited to: (1) whether the respondent has a history of violent
behavior or is a repeat offender; (2) whether the incident represents escalation of unlawful conduct
by the accused from previously noted behavior; (3) any increased risk that the accused will commit
additional acts of violence, (4) whether the accused used a weapon or force; (5) whether the
complainant is a minor; (6) whether the University possesses other means to obtain evidence such
as security footage, and (7) whether available information reveals a pattern of misconduct.

The University’s decision to maintain the complainant’s anonymity does not mean that anonymity
can be guaranteed in all circumstances; rather, the University will make reasonable efforts to keep
information confidential consistent with law. Of course, the University ’s ability to meaningfully
investigate the incident and pursue disciplinary action may be limited by such a request for
anonymity. Notwithstanding the decision of the Director of Title IX and Equity Compliance
regarding the scope of any investigation, the University will provide the complainant with ongoing
assistance and support, including, where appropriate, the supportive measures and
accommodations set forth in Section VII of this Policy.

E. Reporting and Other Actions by Bystanders

While Responsible Employees are required reporters pursuant to this Policy, Mercy University
encourages all other non-confidential employees, students and community members to report
incidents of sexual misconduct or discrimination that they observe or become aware of to the

over the working conditions or one or more employees, which might include evaluating their performance
and making recommendations for changes in employment status that are given particular weight.
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Director of Title IX and Equity Compliance or other campus official so that the University may
take appropriate steps to eliminate the alleged discrimination and assist a complainant in obtaining
the appropriate supportive measures they need. Bystanders who choose to exercise this positive
moral obligation will be supported by the University and shall be protected from retaliation. The
University also encourages bystanders who witness sexual misconduct or discrimination to take
reasonable and prudent actions to prevent or stop the conduct. Actions may include direct
intervention, calling law enforcement, or seeking assistance from a person in authority.

F. Reporting Retaliation

Any individual who believes they have been retaliated against for making a report under this
Policy, assisting someone making a report, or participating in any manner in an investigation,
hearing or resolution of a complaint may file a complaint with the Director of Title IX and Equity
Compliance. All retaliation complaints will be investigated in accordance with the investigation
procedures set forth in this Policy as a Non-Title IX Matter, and individuals who are found to have
engaged in retaliation will be subject to disciplinary action, up to including expulsion for students,
termination for employees and removal from campus for contractors and visitors.

G. Amnesty for Alcohol and Drug Use for Reports of Sexual Misconduct

The health and safety of every student at Mercy University is of the utmost importance. Mercy
recognizes that students who have been drinking and/or using drugs at the time that sexual
misconduct occurs may be hesitant to report such incidents due to fear of potential consequences
for their own conduct. Mercy University strongly encourages students to report incidents of sexual
misconduct. Therefore, a complainant or bystander acting in good-faith who reports any incident
of sexual misconduct to Mercy University or law enforcement authorities will not be subject to the
University ’s Code of Conduct for violations of Mercy’s Drug and Alcohol Use Policy occurring
at or near the time of the commission of the sexual misconduct. Amnesty does not apply to those
who are illegally distributing alcohol or drugs.

H. Coordination with OQutside Law Enforcement Authorities

In cases where the Complainant files a complaint with outside law enforcement authorities as well
as with the University, the University shall determine what actions to take based on its own
investigation. The University may coordinate with outside law enforcement authorities in order to
avoid interfering with their activities and, where possible, to obtain information regarding their
investigation. The University may delay its investigation temporarily while law enforcement
conducts its investigation; however, such delay shall not exceed ten (10) days unless the law
enforcement agency specifically requests and justifies a longer delay. Neither a law enforcement
determination whether to prosecute a Respondent, nor the outcome of any criminal prosecution, is
dispositive of whether the Respondent has committed a violation of this Policy.

I Timing

The University will make every reasonable effort to ensure that the investigation and resolution of
a complaint is carried out as timely and efficiently as possible. A good-faith effort will be made to
complete the investigation, hearing, resolution and appeal within sixty (60) calendar days from the
receipt of the formal complaint. If the process will take longer than sixty (60) days, the Director
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of Title IX and Equity Compliance will notify both Parties in writing and continue to keep them
aware of the timeline and any further delays. If the University needs to temporarily delay the fact-
finding portion of the investigation due to the evidence-gathering phase of a law enforcement
investigation or some other reason, both Parties will be informed in writing.

J. False and Malicious Allegations

Members of the Mercy University community who make false and malicious complaints of sexual
misconduct or discrimination, as opposed to complaints which, even if erroneous, are made in
good faith, may be subject to disciplinary action under this and other policies at the University.
Finding a person in violation of University policy for making a materially false statement in bad
faith in the course of an investigation does not constitute retaliation on the part of the University.
A determination regarding responsibility, in and of itself, is not sufficient to conclude that any
party made a bad faith materially false statement.

K. Public Awareness and Advocacy Events

Mercy supports public awareness events that help provide its community with information about
sexual misconduct and how it can be addressed and prevented. In order to preserve the ability to
participate freely in public awareness and advocacy events, if an individual discloses information
about sexual misconduct at such event (for example, Take Back the Night gatherings, candlelight
vigils, or protests) the University will not treat the disclosure as triggering an obligation to
commence an investigation based on that information. Such individuals are encouraged to report
sexual misconduct to University officials so that the University can provide resources and
assistance.

L. Filing External Complaints

Individuals who feel that they have been subjected to sexual misconduct or discrimination have
the right to avail themselves of any and all of their rights under law, including but not limited to
filing complaints with one or more of the outside agencies listed below:

e U.S. Department of Education, Office for Civil Rights (students):

http://www?2.ed.gov/about/offices/list/ocr/complaintprocess.html

e U.S. Equal Employment Opportunity Commission (employees):

https://www.eeoc.gov/how-file-charge-employment-discrimination

e The New York State Division of Human Rights (students and employees):

https://dhr.ny.gov/complaint

e The Westchester County Commission on Human Rights (students and employees):

https://humanrights.westchestergov.com/file-a-complaint

e The New York City Commission on Human Rights (students and employees):

http://www 1.nyc.gov/site/cchr/about/resources.page
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In certain circumstances, the University may close an investigation upon the filing of an external
complaint. When this happens, the outside agency takes over the investigation and the University
will cooperate with the investigation conducted by the outside agency. If the University closes an
investigation for this reason, the Director of Title IX and Equity Compliance must notify the parties
in writing.

VIIL. SUPPORTIVE MEASURES AND ACCOMMODATIONS

Supportive measures and accommodations are non-disciplinary, non-punitive individualized
services designed to restore or preserve equal access to education and employment, to ensure
safety, prevent retaliation and avoid an ongoing hostile environment. Supportive measures and
accommodations are available to complainants, respondents and other affected parties. Supportive
measures are available when the University becomes aware of allegations of sexual misconduct
(including both Title IX Sexual Harassment matters and Non-Title IX Sexual Misconduct matters)
and discrimination, whether or not a complainant chooses to move forward with an investigation
and/or resolution. Supportive measures may be provided on an interim or continuing basis. The
University may also take reasonable measures to ensure the safety of the University community at
large.

The Director of Title IX and Equity Compliance is responsible for coordinating and ensuring the
effective implementation of supportive measures and accommodations. When the University
learns of allegations of sexual misconduct or discrimination, the Director of Title IX and Equity
Compliance will promptly contact a complainant to discuss the availability of supportive measures
and accommodations, discuss the complainant’s wishes with respect to supportive measures and
accommodations and inform complainant that supportive measures and accommodations are
available even if the complainant does not wish to proceed with an investigation and/or resolution
of the allegations. Requests for supportive measures and accommodations should be made to the
Director of Title IX and Equity Compliance if the request is in connection with a matter under this
Policy.

The Director of Title IX and Equity Compliance will work with the Vice President of Student
Affairs or their designee to assist students with obtaining supportive measures and
accommodations. The Director of Title IX and Equity Compliance will work with the Chief
Human Resources Officer or their designee to assist employees with obtaining supportive
measures and accommodations.

A. Range of Supportive Measures and Accommodations
Possible supportive measures and accommodations may include:

1. Making appropriate changes to academic programs, including changes in class
schedule, accommodations to permit students to take an incomplete or drop a course or
courses without penalty, permitting students to attend a class via videoconference
platform or other alternative means, providing an academic tutor, or extending
deadlines for assignments;

2. Making appropriate changes to residential housing situations or providing assistance in
finding alternate housing;
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3. Changing an employee’s work assignment or schedule;
4. Providing an escort to and from class or campus work location;
5. Arranging appropriate transportation services to ensure safety;

6. Offering counseling services through the University ’s Counseling Center or other
appropriate office, or referral to an off-campus agency;

7. Enforcing an Order of Protection issued by a court;

8. Issuing a No Contact Order whereby continued intentional contact would be a violation
of Mercy Policy and subject to disciplinary action (see discussion below); and

9. Emergency removal of a respondent when they pose an imminent threat to the physical
health or safety of any person (see discussion below).

B. No Contact Orders

No Contact Orders are directives issued by the University prohibiting intentional contact or
communication between specified parties. An individual who intentionally violates a No Contact
Order is in violation of Mercy Policy and will be subject to disciplinary action. No Contact Orders
may be issued for both complainants and respondents, as well as other individuals as appropriate.

No Contact Orders shall be issued by the Director of Title IX and Equity Compliance, in
consultation with the Vice President of Student Affairs or their designee for students, the Chief
Human Resources Officer or their designee for staff or the Provost or their designee for faculty.

C. Emergency Removal

In exceptional circumstances, where a respondent presents an immediate threat to the physical
health or safety of any student or other individual arising from a report of sexual misconduct or
discrimination, the University may effectuate an emergency removal of a student or take similar
emergency measures against an employee, consistent with Mercy policies, handbooks or collective
bargaining agreements.

Prior to emergency removal under this Section, the Director of Title IX and Equity Compliance
will conduct an individualized safety and risk analysis to determine whether a respondent presents
an immediate threat to the physical health or safety of any person arising from a report of sexual
misconduct or discrimination. The University will give the respondent notice and an opportunity
to challenge the decision immediately following the removal (see Section VII below). Both parties
will be notified at the same time and in the same manner of the emergency removal and if or when
the emergency removal is lifted.
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D. Process for Review of Supportive Measures and Accommodations, Including No
Contact Orders and Emergency Removal

Parties may request a prompt review of the need for and terms of supportive measures that directly
affect them, including No Contact Orders and emergency removal. Issues that may be raised
include possible modification or discontinuance of a No Contact Order.

Students’ requests for review must be made to the University ’s Vice President for Student Affairs.
Employee requests for review must be made to the University ’s Chief Human Resources Officer.
Requests for review must be in writing and parties may submit evidence to support their request.
All requests will be reviewed within seven (7) days after receipt.

VIII. EVALUATION OF INITIAL ALLEGATIONS OF SEXUAL MISCONDUCT
OR DISCRIMINATION

Upon learning of allegations of sexual misconduct or discrimination, the Director of Title IX and
Equity Compliance will conduct an initial inquiry to determine whether the alleged behavior falls
within the scope of this Policy and if so, whether it is Title IX Sexual Harassment, Non-Title IX
sexual misconduct, or other forms of Discrimination.

1. If the initial inquiry indicates that allegations do not constitute a violation of this
Policy, the Director of Title IX and Equity Compliance will inform the complainant or
reporting individual within five (5) business days and will refer the matter to another
University office for review and action, if warranted.

2. If the initial inquiry indicates that an investigation is warranted, the Director of Title
IX and Equity Compliance will simultaneously inform the complainant and the
respondent that an investigation will commence. Written notification to the respondent
will contain sufficient details as to apprise them of the facts and circumstances
surrounding the complaint. The Director of Title IX and Equity Compliance will also
inform the complaint of the options available. These include options generally include
seeking informal resolution of the issues the complainant has encountered or the
University conducting a full investigation. The Director of Title IX and Equity
Compliance will also inform the complainant and respondent of available interim
measures and accommodations, such as no contact orders.

A. Title IX Sexual Harassment

If the alleged sexual misconduct meets the criteria set forth below, it must proceed as a Title IX
Sexual Harassment matter:

1. The allegations, if true, meet the definition of Title IX Sexual Harassment as defined
above in Section III;

2. At the time the allegations are made, the complainant is currently participating in, or
attempting to participate in an education program or activity at Mercy;
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3. The alleged sexual harassment occurred in the school’s education program or activity,
against a person in the United States; and

4. The Complainant filed a formal complaint of Sexual Harassment.

If it meets this criteria, the matter will be handled in accordance with the procedures set forth in
Section X below.

B. Non-Title IX Sexual Misconduct or Discrimination

If the alleged sexual misconduct does not meet all of the above criteria, the allegations will proceed
as a Non-Title IX Sexual Misconduct or Discrimination matter. For allegations that involve
multiple incidents of sexual misconduct, some of which qualify as a Title IX Sexual Harassment
matter and some of which qualify as a Non-Title IX Sexual Misconduct matter, the allegations will
proceed as a Title IX Sexual Harassment matter.

Rights and procedures that apply to all sexual misconduct and discrimination matters are addressed
below in Section IX. Procedures for the investigation, resolution and/or adjudication of Non-Title
IX Sexual Misconduct and discrimination matters are addressed in Section XII.

IX.RIGHTS AND PROCEDURES THAT APPLY TO ALL SEXUAL MISCONDUCT
AND DISCRIMINATION COMPLAINTS

The following rights and procedures apply to all allegations of sexual misconduct and
discrimination.

A. Rights of Parties During any Investigation and Resolution

Parties will have the following rights when an investigation or resolution is initiated under Section
X and XI or XII of this Policy:

1. To an investigation and process that is fair, impartial, timely, thorough and provides a
meaningful opportunity to be heard,

2. To have the allegations investigated and/or adjudicated by individuals who receive
annual training in conducting investigations of sexual violence, the effects of trauma,
impartiality, and the rights of the respondent, including the right to a presumption that
the respondent is "not responsible" until any finding of responsibility;

3. To have the allegations investigated, resolved and/or adjudicated by individuals who
are free from a conflict of interest or bias for or against complainants or respondents
generally or the individual complainant or respondent;

4. To have the University’s judicial or conduct process run concurrently with any criminal
justice investigation and proceeding, except for temporary delays requested by external
municipal entities while law enforcement gathers evidence. Temporary delays should
not last more than ten (10) days except when law enforcement specifically requests and
justifies a longer delay or some other special circumstance;
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B.

10.

11.

12.

13.

14.

15.

16.

To an investigation process where the burden of proof and burden of gathering evidence
sufficient to reach a determination regarding responsibility rests on the University and
not on the parties;

To receive reasonable advance written notice of any meeting they are required to or
eligible to attend;

To exclude their own prior sexual history with persons other than the other party in the
investigation or conduct process and their own mental health diagnosis and/or
treatment, subject to certain exceptions described in Sections and;

To offer evidence during the investigation;
To have evidence that is not relevant excluded from any hearing;

To review documents and tangible evidence, consistent with the Family Educational
Rights and Privacy Act (“FERPA”) and other laws;

To be accompanied by an advisor of their choice (wWho may be an attorney), who may
assist and advise throughout the process, including during all related meetings and
hearings;

To simultaneous notice of the outcome of proceedings, including written notice of
findings of fact, decisions and sanctions if any, as well as the rationale for the decision
and any sanction;

For Title IX Sexual Harassment matters, Mercy will provide an advisor to any party
who does not have one, for the limited purpose of conducting cross examination at a
hearing. See Section for more information;

To access to a full and fair record of any hearing, if applicable;
To protection against retaliation as defined in Section III; and
To protect against the provision of false statements and evidence.

Informal Resolution

Informal Resolution is an alternative to the formal investigation and adjudication procedures and
may include administrative resolution (such as a mutual agreement to abide by a No Contact
Order), acceptance of responsibility and penalty, mediation or other alternative dispute resolution.
In some cases, informal resolution may represent a beneficial outcome for both parties by
providing an alternative to the formal investigation and adjudication process. This informal
resolution process is available in matters proceeding as a Title IX Sexual Harassment Matter or
Non-Title IX Sexual Misconduct Matter, except in cases involving Title IX Sexual Harassment
allegations by a student against an employee.

26



Informal resolution may take place at any point prior to a determination of responsibility. For Title
IX Sexual Harassment matters, informal resolution is available after a Title IX Formal Complaint
is filed. The Director of Title IX and Equity Compliance must consider every eligible case for
informal resolution. When the Director of Title IX and Equity Compliance determines that it is
appropriate to refer a matter for informal resolution, the Director of Title IX and Equity
Compliance will provide the parties with written notice that an informal resolution is being offered
to resolve the allegations. This written notice will include:

1. A description of the allegations;

2. The requirements of the informal resolution process, including the circumstances under
which an informal resolution will preclude the parties from resuming an investigation
and formal resolution arising from the same allegations;

3. Potential consequences resulting from participating in the informal resolution process,
including what records will be maintained or could be shared with the other party; and

4. Notice that either party has the right to withdraw from the informal resolution process
and resume an investigation and formal resolution process at any time prior to agreeing
to an informal resolution.

Both parties must agree to begin the informal resolution process. The time frame for investigations
will be tolled while the parties engage in the informal resolution process. The Director of Title IX
and Equity Compliance must re-evaluate the parties’ progress towards informal resolution every
thirty (30) days and has the discretion to terminate the informal resolution process and resume the
investigation at any time.

Upon referral by the Director of Title IX and Equity Compliance, the informal resolution process
is conducted by a qualified staff or faculty member designated by the Director of Title IX and
Equity Compliance, in coordination with the Vice President of Student Affairs or a designated
Human Resources representative, as applicable.

Either party has the right to end the informal resolution process at any time prior to finalizing an
informal resolution agreement.

Any agreement reached through informal resolution must be acceptable to both parties and the
University. If a resolution is reached, the parties will be notified in writing, and a written
memorandum will memorialize the agreed upon resolution. Both parties must provide their
voluntary, written consent before an informal resolution agreement is finalized. Once finalized,
the obligations in the agreement will be binding and the allegations of sexual misconduct (and for
Title IX Sexual Harassment matters, the Title IX Formal Complaint) or discrimination will be
deemed resolved. Once finalized, this memorandum will be maintained for seven (7) years, in
compliance with recordkeeping requirements outlined in Section.

Information learned as a direct result of the informal resolution process will not be documented in
an investigatory report or subsequent adjudication. Informed learned from another source,
however, will not be excluded from an investigatory report or subsequent adjudication merely
because it was discussed or raised during the informal resolution process. The staff or faculty
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member conducting the informal resolution process is precluded from participating as a witness in
the investigation or participating as a witness or presenter in a subsequent adjudication. Violations
of informal resolution agreements will be referred for discipline or other appropriate action in
accordance with Mercy University s policies and collective bargaining agreements.

C. Appeals for All Matters Under this Policy

The parties have the right to appeal dismissal of complaints, or the findings and proposed penalty,
where applicable. In all such cases, the Director of Title IX and Equity Compliance or their
designee shall inform the individual of such right to appeal in writing.

1. Appeals for Dismissal of a Complaint

A dismissal of a complaint may be made on the following grounds:
a. A procedural irregularity affected the outcome of the matter;

b. New evidence that was not reasonably available at the time the dismissal was made,
that could affect the outcome of the matter; and/or

c. A conflict of interest or bias on the part of anyone involved in handling the matter
for the University that affected the outcome of the matter.

Appeals under this section must be directed to the Chief Human Resources Officer (if the
complainant is an employee) or Vice President for Student Affairs (if the complainant is a student)
in writing within five (5) days after the delivery of the written dismissal notice. The Chief Human
Resources Officer or Vice President of Student Affairs, or their designee will notify the non-
appealing party in writing within five (5) days of the receipt of any appeal under this Section and
will notify the non-appealing party of their opportunity to submit a written statement in support
of, or challenging the dismissal of the Title IX Formal Complaint, due within five (5) days after
the delivery of written notice. The Chief Human Resources Officer or Vice President of Student
Affairs, or their designee, will issue a written decision describing the result of the appeal and the
rationale for the result within fifteen (15) days of the receipt of the appeal or within fifteen (15)
days of the receipt of the opposing party’s submission, whichever is longer. The written decision
will be provided simultaneously to both parties.

The Director of Title IX and Equity Compliance must wait until an appeal of dismissal of a Title
IX Sexual Harassment complaint under this section is decided before taking any further action as
a Non-Title IX Sexual Misconduct or discrimination matter.

2. Appeals After Findings and Sanctions

Appeals are permitted for both respondents and complainants after a finding and, if applicable,
penalties are imposed in Title IX Sexual Harassment, Non-Title IX Sexual Misconduct or
discrimination matters. Parties intending to appeal must send a written Notice of Appeal to the
Director of Title IX within fifteen (15) days after the delivery of the written determination of
responsibility or (15) days from the notice of disciplinary action, whichever date is later.
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The Director of Title IX and Equity Compliance will notify the non-appealing party in writing
within five (5) days of receipt of the Notice of Appeal and will provide the hearing recording for
Title IX cases to the relevant parties in a timely manner. The non-appealing party has fifteen (15)
days from receipt of the Notice of Appeal to submit a response as well.

The University shall convene a three-person Appeals Panel, with each Panel member being
specially trained on the relevant law and this Policy.

A party may appeal a determination of responsibility and/or the penalty imposed on the following
grounds:

a. Procedural irregularity that affected the outcome of the matter;

b. New evidence that was not reasonably available at the time of the hearing, which
could affect the outcome of the matter;

c. Someone involved in the investigation had a conflict of interest or bias for or
against complainants or respondents that may have affected the outcome of the
matter; or

d. The disproportionate nature of the penalty.

The Appeal Panel may modify the penalty or remand the matter for a new hearing in Title IX
Sexual Harassment matters or re-review in Non-Title IX Sexual Misconduct or discrimination
matters by the Office of Title IX and Equity Compliance.

The Appeal Panel will review the hearing materials and written submissions of the parties. The
Appeal Panel will issue a written decision that indicates the final outcome and rationale for that
decision within fifteen (15) days of receipt of the non-appealing party’s written submission or
failure to provide a submission. The written decision will be provided simultaneously to both
parties.

D. Conflict/Bias

If a party believes that any individual involved in the investigation, resolution, grievance or appeals
process has a conflict of interest or bias for or against complainants or respondents a party may
make a request to have that conflicted individual removed from the process. Requests for removal
must be made in writing within five (5) days becoming aware of the conflict.

Requests for removal of the Hearing Officer or a member of the Appeals Panel must be made at
least one (1) day before any hearing or review. All requests for removal must be directed to the
Director of Title IX and Equity Compliance. After receiving a request for removal, the Director of
Title IX and Equity Compliance will ask the individual with the alleged conflict to provide a short,
written response to the request for removal and consider that response before making a
determination. If a conflict exists, the Director of Title IX and Equity Compliance will take
immediate steps to replace that investigator, informal resolution facilitator or Appeal Panel
member to ensure an impartial and fair process. If the party believe there is a conflict with the
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Director of Title IX and Equity Compliance, the Office of the President will review the matter and
replace the conflicted individual if warranted.

E. Student Respondent Withdrawal Before Allegations are Resolved

When a student respondent withdraws from the University with a sexual misconduct or
discrimination investigation or adjudication pending, the respondent will be barred from returning
until the investigation and/or adjudication is complete, or the allegations are otherwise resolved.
If the respondent fails to appear at a subsequent hearing, the University may proceed in absentia,
and any decision and sanction shall be binding, pending appeal. For violations involving sexual
assault, domestic violence, dating violence, stalking or Clery crimes of violence, sanctions for
students will include the transcript notations. The University must place a notation on the
respondent’s transcript that the respondent “withdrew with conduct charges pending.” If the
respondent is subsequently found not responsible at a hearing, the transcript notation will be
removed. If the respondent is subsequently found responsible at a hearing and the penalty is either
suspension or expulsion, the transcript notation will be adjusted in accordance with IX.F below.

F. Transcript Notations

When a student respondent is found responsible for violations involving sexual assault, domestic
violence, dating violence, stalking or Clery crimes of violence, sanctions will include the transcript
notations if the penalty is either suspension or expulsion. In such cases, the University must place
a notation on the respondent’s transcript stating that respondent “was suspended/expelled after a
finding of responsibility for a code of conduct violation.”

For expulsion cases, after four years from the date of the conclusion of the disciplinary proceeding,
or one year after the conclusion of any suspension (whichever is shorter), the respondent has the
right to request that a transcript notation from a finding of responsibility be removed. However, in
cases where a student respondent was expelled as a result of a Clery Act crime of violence (20
U.S.C. 1092(f)(1)(F)(i)(I)-(VIII)) including but not limited to sexual assault, the notation will not
be removed. If a finding of responsibility is vacated for any reason, the notation must be removed.
See Mercy University Policy on Transcript Notations for further details, including procedures
relating to removing notations, www.mercy.edu/about/mercy-university-policies.

G. Recordkeeping

All records related to the University ’s response to allegations of sexual misconduct must be
maintained for seven (7) years from the last action on a matter, unless such records must be
maintained for a longer period of time pursuant to Mercy’s Records Retention and Disposition
Schedule.

These records include: records of any actions, including any supportive measures or
accommodations taken in response to allegations of sexual misconduct; investigation records,
materials, and documents; determinations regarding responsibility and disciplinary sanctions;
remedies provided to a complainant designed to restore or preserve equal access to Mercy’s
education program or activity; any appeals and the result; any informal resolution and the result;
and any recordings or transcripts of hearings. Mercy’s Records Retention and Disposition Schedule
requires that student disciplinary records be maintained permanently.
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X. PROCEDURES FOR TITLE IX SEXUAL HARASSMENT MATTERS

The following procedures apply only to Title IX Sexual Harassment matters.
A. Requirements for a Title IX Formal Complaint

The Director of Title IX and Equity Compliance will determine if the initial allegations that were
reported meet the criteria of a Title IX Formal Complaint, which is required to initiate a grievance
process or resolution.

A Title IX Formal Complaint is a document filed by a complainant or signed by the Director of
Title IX and Equity Compliance alleging Title IX Sexual Harassment (as defined in Section III)
against a respondent and requesting that the University investigate the allegations. The Director of
Title IX and Equity Compliance may sign a Title IX Formal Complaint with or without a
complainant’s desire to participate in a grievance process. A Title IX Formal Complaint may be a
physical document, email or electronic submission through a campus online form, so long as it
contains the complainant’s physical or digital signature or otherwise indicates that the complainant
is the person filing the complaint.

If the initial allegations that were reported do not meet the criteria of a Title IX Formal Complaint,
the Director of Title IX and Equity Compliance will contact the complainant to explain how to file
a Title IX Formal Complaint and notify them that a Title IX Formal Complaint is required to
resolve the allegations. If no Title IX Formal Complaint is received within a reasonable time, the
Director of Title IX and Equity Compliance may administratively close the matter. A complainant
may file a Title IX Formal Complaint at any time thereafter.

B. Initiation of Title IX Grievance Procedures

Upon receipt of a Title IX Formal Complaint, the Director of Title IX and Equity Compliance will
notify the known parties that the University is commencing a Title IX grievance procedure. The
notice will be in writing and will include the following:

1. Mercy’s Policy on Sexual Misconduct and Non-Discrimination;

2. Notice of the allegations, including sufficient details known at the time notice is sent,
including the date, time and location of the alleged behavior, the identity of the parties
and the specific act or acts that are alleged to violate the Policy’s prohibition of Title
IX Sexual Harassment, as defined in Section III;

3. A statement that the respondent is presumed not responsible for the alleged conduct
and that a determination regarding responsibility is made at the conclusion of the
grievance process;

4. A statement that the allegations outlined in the notice may not be the final allegations
considered by the University, and notice that if the University decides to investigate
additional allegations, the University will provide notice of the additional allegations
in a timely manner and with sufficient time for the parties to prepare for any hearing;
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. Notice that the parties may have an advisor of their choice, who may be an attorney,

throughout the process;

. Notice that parties may inspect and review evidence;

. Notice that the parties are entitled to written notice of the date, time, location,

participants and purpose of all hearings, investigative interviews, or other meetings,
with sufficient time for the party to prepare to participate in any hearing, investigative
interview or meeting;

. Notice that the burden of proof and the burden of gathering evidence sufficient to reach

a determination regarding responsibility rest on the University and not on the parties;

Mercy’s prohibition on knowingly making false statements or knowingly submitting
false information during the grievance process; and

10. Mercy’s prohibition on retaliation, as defined in Section III.

This notice will be provided at least five (5) days before any initial interview unless a party
consents to a shorter period.

C.

Informal Resolution

A Title IX Formal Complaint may be resolved through an informal resolution process (see Section

X.B.)

D.

Dismissal of a Title IX Formal Complaint Prior to Resolution

Mandatory Dismissals: If, at any time after receipt of a Title IX Formal Complaint, it
becomes clear that the allegations, if true, do not meet the definition of Title IX Sexual
Harassment, the Director of Title IX and Equity Compliance must dismiss the Title IX
Formal Complaint.

Discretionary Dismissals: The Director of Title IX and Equity Compliance may dismiss
a Title IX Formal Complaint, or any allegations therein, if:

a. The complainant notifies the Director of Title IX and Equity Compliance in writing
that the complainant would like to withdraw the Title IX Formal Complaint or any
allegations therein;

b. The respondent is no longer enrolled or employed by Mercy; or

c. Specific circumstance